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CITY OF FORT BRAGG
) . COMMUNITY DEVELGPMENT DEPT,
TO: City of Fort Bragg Planning Dept/Staff

City of Fort Bragg Planning Commission

FR:  Allen Potter/T Mobile Agent

RE: Agenda Item of November 18, 2009

Coastal Development Permit (CDP 3-09); Use Permit (USP
2-09); Design Review Permit (DR 3-08)

Pacific Gas and Electric
T-Mobile West Corporation

Eagle Consuiting

Dear Planning Commission /StafT:

On behalf of the applicant, T Mobile West Corporation and owner, Pacific Gas
and Electric, this memo is to request relief from three proposed Special Conditions of
approval as noted in the Staff Report prepared for the hearing of November 18, 2009.

SPECIAL CONDITIONS
1, Applicant shall install sidewatks along the enfire Walnut Street frontage of the parcel
or provide the City with & bond for the completion of the sidewalks prior {o finagling
the building permit,

Request: Please delete this Special Condition.
Argument:

The applicant, TMO and owner PGE do not find that the requirement of
installation of sidewalks along the Walnut Street frontage are in anyway related to the
proposed new use on the subject parcel. The subject parcel is a maintenance yard and
already is the site of an existing and permitted tower site (USCC and Edge Wireless).

It appears that the existing cell site was not required to include sidewalks along
the Walnut Street Frontage; therefore, we believe this Condition should be deleted
entirely.
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The Staff Report only makes the following reference in regards to this
Condition:

The sidewslk along the Walnut Sireel parcel frontsge is curently undeveloped.
Unteveloped sidewalks increase the frequency of traffic and pedestrian conflicts and are
not in keeping with the character of the surrounding development. & is the policy of the
City of Fort Bragg io require that sidewslk improvements be completed as part of any
development project that requires discretionary review. Thersfore Special Conditlon #1
has heen added to require that the project proponent install sidewalks along the length of
the property slong the Walnut Street frontage.

(Page 6 of Staff Report)

The Staff Report makes no specific findings creating a nexus for the need for
sidewalks to the proposed development (cell site). The Staff Report furthermore makes
no reference if a dedication will be needed for said sidewalk installation.

It is also noted that the Initial Study under the Transportation / Traffic section
states:

The project would nof increase tratfic in the vicinlty of the site. it is reasonable 10 assume that
turing normal operating periods, the site would be visited by & service technician no more than
orice a day to ensure the cystems are opersting normally.  Given tha scops of activities
ocourring within the PGEE maintenance yard, any treffic associated with the proposed project
would be unnoticed on local streets. The project is therefore considered to have no impact on

traffic and transportation,

The Initial Study has been prepared to reflect no impact on traffic issues in the area that
may be related to the proposed new cell site.

The applicant would point out that per Dolan v. City of Tigard (93-518), 512 U.S.
687 (1994}, a case regarding the practice of zoning and property rights, and a case that
served to establish limits on the ability of cities and other government agencies, to use
zoning and land-use regulations to compel property owners to make unrelated public
improvements.

The Court held that under the doctrine of unconstitutional conditions a
government agency may not require a persen to surrender constitutional rights in
exchange for discretionary benefits, where the property sought has little or no
relationship to the benefit conferred. A two-prong test was applied: Whether or not there
is an "essential nexus" between the permit conditions and Jegitimate state interest, and
whether or not the degree of the exactions required by the permit condition bears the
required relationship to the projected impact of the proposed development.

The applicant does not believe that the City has shown or demonstrated through
appropriate findings that this condition can meet the above noted test. The necessary
connection required by the Fifth Amendment is "rough proportionality.” No precise
mathematical calculation is required, but the city must make some sort of individualized
determination that the required dedication is related both in nature and extent to the



proposed development's impact. This is essentially the "reasonable relationship" test
adopted by the majority of the state courts.

We find no such determination and/or finding has been made or can be made by
the City to support this Special Condition.

Therefore, the applicant asks that this condition be deleted.

Special Condition No, 3

3. Priar b issuance of a building permit the applicant shall submit 2 new sile plan that
cleardy shows that the tower and associsted equipment are located a minimuem of 90
feet from il properdy boundaries.

Request: Please delete this special Condition.

Argument:

The applicant and owner has determined that due to the underlying use of the host
parcel, PGE Yard, that the proposed location as noted in our plans and survey is the most
appropriate and safe location for this new site/tower and will be the least intrusive to
other uses on the property. The requirement to move the site by our calculations another
15 ft. from the easterly property line is unnecessary.

Piease note that:

Per Section 1744060 (A) in the CLUDC, communication facilties are required to comply
with the following standarnds:

k) A ground-mounted c::awnumcatmn faciity {including towers anmd anterres) shafl be
fovated as far as possible from all propedy boundaries, amd sel back from the
property fing at a ratip of 1.5 horizonlal fest for svery one foot of height, where
feasible unfess & lncafion closer o propery boundaries reduces viseal impacts as
wiewed from public vaniage poinis.

The key word here is “where feasible”, and in this instance, it is not “feasible” to
meet this standard in its entirety since the underlying use consists of the need to move
large vehicles safely in and out of the PGE Yard. Please see attached letter from PGE
regarding this specific issue.



Special Cendition No. 6:

5. Applicant shall submit & landscaping plan for approval by the Communily
Development Director that includes the planting of native frees and shrubs along the
entire Walnut Streel frontage of the properly and along the eastem side of the
properdy fo screen the fower from nearby public right-of-ways up to a height of six
feet. The landscaping plan shall be nstalled priot to the final on the building perrmit.

Request: Modify or delete this Condition.
Argument:

The applicant and owner believe that this condition is excessive and does not
focus on the proposed new use on the parcel, a cell site, and therefore requests that this
condition be deleted or modified. As a modification, the applicant and owner will install a
wood fence round the perimeter of the cell site area within the PGE Yard, (not the entire
yard) to help conceal the base of the tower and related ground based equipment. PGE has
also noted that it is strongly objects to this condition as it creates safety issued for the
yard and equipment and personnel working in and around the yard.

In conclusion, it would be good to restate the applicability of the 1996
Telecommunications Act, as noted below:



Applicability of the 1996 Telecommunications Act, Section 704:

Response:

Pursuani fp the 1998 Telecommunications Aot of 1994, “The Act”, preserves
fecal authority on the placenrent, construction, and modification of persenal wireless
service facilities (Le oning decisions on antenng fowers, efc) wifh the following
EXCepHonS:

1. Local anthorities con’i discrimingte amonp providers of “functionaily
equivalent™ sevvices, For example, if cellular providers already have facilities
in the areq, addifional or new providers of similay sepvices - such a8 PCS - can 't
be prohibited, Bt showld be alloved under e same rules that govern existing
services. Similarly, If three PCS providers ave nperating in an area, a fourth
cir’t be excinded by the loval anthority simply because they feel that three
providers wre sufficient.

2. Local anmthorities can’t refect afl wircless commurications services (ie.
facilities) completely, nor “have the effect of prohibiting™ wireless services, for
example by envcting excessively resttictive coning ardingnces.

3. When an approprigie reguest for euthorizotion of wireless facilifies #s fifed,
locul anthorities wust gt *“within a reasonabie period of fime”,

4. Any rejection of a regquest for wireless faciliies must be In writing and
siupported by “substantial” evidence in a written record fe.g. proceedings).

5. Local authorities can’t vejfect u request for wireless facilities based on health
concerns if the facilities meetr the FOC’s regulations concerning rodio
Frequency (RF) emissions, In other words, local rules can’t be more stringent
that Federal ones. Local authorities can reguire that providers demonstrite
campliance.

The kv also provides for review in the courts or by the FCC of any decision by ¢
zoning authorify that is inconsistent with Section 704.

Argument:

The Act prohibits discrimination between providers of equivalent services. In this
case, US Cellular and Edge Wireless already operate in the area and therefore T Mobile
must be allowed to operate as well. The applicant should be permitted under the same
rules as the existing service providers have been permitted.



The applicant beligves that with the deletion/ madificasion of these three Special
Conditions, thatthe applicant can comply with other conditions.

Respectfully submined,

Allen R. Poner
Agent, T Mobic

Eagle Consulting

649 Qakowond Drive
Exgle Poinl, OR 07524
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P.0. Box 770000
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Mail Code N10D

245 Market Street, 10" Floor
‘San Francisco, CA 94105

November 17, 2009

Dear Mr Potter,

T am writing this letter in regards to your question with the T-Mobile site that is being proposed in our
F't. Bragg materials yard, site SF-40864. Your question is can we move the site to the West from where
it is currently at. ] am going to say no due to Safety. This is a heavily traveled yard with big trucks that
come in daily picking up and dropping off material. Also when storms hit in the area we have crews that
will be deployed from all over and will use this yard as their headquarters, they also have big trucks. My
thoughts or what I’m tying to avoid is if we move the site to the West we are putting it closer to the
entrance road that these trucks will be driving by to access the yard which will create a driving hazard
that I°d like to eliminate by leaving the site were we agreed it would go. I hope you can understand my
concerns and respect them.

If you or anyone else has any questions please feel free to call me at (925) 786-3375.

Thanks,

Sean Kennedy

Senior Project Manager (PG&E)
925-786-3375

SEK1@PGE.com



